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processing to affect an employee annu-
ity. 

(2) Subpart F of this part contains 
definitions that OPM uses to determine 
the effect on employee annuity of a 
court order acceptable for processing. 

AVAILABILITY OF FUNDS 

§ 838.211 Amounts subject to court or-
ders. 

(a)(1) Employee annuities other than 
phased retirement annuities are sub-
ject to court orders acceptable for 
processing only if all of the conditions 
necessary for payment of the employee 
annuity to the former employee have 
been met, including, but not limited 
to— 

(i) Separation from a position in the 
Federal service covered by CSRS or 
FERS under subpart B of part 831 of 
this chapter or subpart A of part 842 of 
this chapter, respectively; 

(ii) Application for payment of the 
employee annuity by the former em-
ployee; and 

(iii) The former employee’s imme-
diate entitlement to an employee an-
nuity. 

(2) Money held by an employing agen-
cy or OPM that may be payable at 
some future date is not available for 
payment under court orders directed at 
employee annuities. 

(3) OPM cannot pay a former spouse 
a portion of an employee annuity be-
fore the employee annuity begins to ac-
crue. 

(4) Payment to a former spouse under 
a court order may not exceed the net 
annuity. 

(b)(1) Phased retirement annuities 
are subject to court orders acceptable 
for processing only if all of the condi-
tions necessary for payment of the 
phased retirement annuity to the 
phased retiree have been met, includ-
ing, but not limited to— 

(i) Entry of the employee into phased 
retirement status under 5 CFR part 831, 
subpart Q, or part 848 of this chapter, 
respectively; 

(ii) Application for payment of the 
phased retirement annuity by the 
phased retiree; and 

(iii) The phased retiree’s entitlement 
to a phased retirement annuity. 

(2) Money held by an employing agen-
cy or OPM that may be payable at 

some future date is not available for 
payment under court orders directed at 
phased retirement annuities. 

(3) OPM cannot pay a former spouse 
a portion of a phased retirement annu-
ity before the employee annuity begins 
to accrue. 

(4) Payment to a former spouse under 
a court order may not exceed the 
phased retirement annuity. 

(c) Waivers of employee annuity pay-
ments under the terms of section 
8345(d) or section 8465(a) of title 5, 
United States Code, exclude the waived 
portion of the annuity from avail-
ability for payment under a court order 
if such waivers are postmarked or re-
ceived before the date that OPM re-
ceives a court order acceptable for 
processing. 

[57 FR 33574, July 29, 1992, as amended at 79 
FR 46626, Aug. 8, 2014] 

APPLICATION AND PROCESSING 
PROCEDURES 

§ 838.221 Application requirements. 
(a) A former spouse (personally or 

through a representative) must apply 
in writing to be eligible for a court- 
awarded portion of an employee annu-
ity. No special form is required. 

(b) The application letter must be ac-
companied by— 

(1) A certified copy of the court order 
acceptable for processing that is di-
rected at employee annuity; 

(2) A certification from the former 
spouse or the former spouse’s rep-
resentative that the court order is cur-
rently in force and has not been 
amended, superseded, or set aside; 

(3) Information sufficient for OPM to 
identify the employee or retiree, such 
as his or her full name, CSRS or FERS 
claim number, date of birth, and social 
security number; 

(4) The current mailing address of the 
former spouse; and 

(5) If the employee has not retired 
under CSRS or FERS or died, the mail-
ing address of the employee. 

(c)(1) When court-ordered payments 
are subject to termination (under the 
terms of the court order) if the former 
spouse remarries, no payment will be 
made until the former spouse submits 
to OPM a statement in the form pre-
scribed by OPM certifying— 
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(i) That a remarriage has not oc-
curred; 

(ii) That the former spouse will no-
tify OPM within 15 calendar days of the 
occurrence of any remarriage; and 

(iii) That the former spouse will be 
personally liable for any overpayment 
to him or her resulting from a remar-
riage. 

(2) OPM may subsequently require 
periodic recertification of the state-
ments required under paragraph (c)(1) 
of this section. 

§ 838.222 OPM action on receipt of a 
court order acceptable for proc-
essing. 

(a) If OPM receives a court order ac-
ceptable for processing that is directed 
at an employee annuity that is in pay 
status, OPM will inform— 

(1) The former spouse— 
(i) That the court order is acceptable 

for processing; 
(ii) Of the date on which OPM re-

ceived the court order, the date on 
which the former spouse’s benefit be-
gins to accrue, and if known, the date 
on which OPM commences payment 
under the order; 

(iii) Of the amount of the former 
spouse’s monthly benefit and the for-
mula OPM used to compute the month-
ly benefit; and 

(iv) That, if he or she disagrees with 
the amount of the monthly benefits, he 
or she must obtain, and submit to 
OPM, an amended court order clari-
fying the amount; and 

(2) The retiree or phased retiree— 
(i) That the former spouse has ap-

plied for benefits under this subpart; 
(ii) That the court order is acceptable 

for processing and that OPM must 
comply with the court order; 

(iii) Of the date on which OPM re-
ceived the court order, the date on 
which the former spouse’s benefit be-
gins or accrue, and if known, the date 
on which OPM commences payment 
under the court order; 

(iv) Of the amount of the former 
spouse’s monthly benefit and the for-
mula OPM used to compute the month-
ly benefit; 

(v) That, if he or she contests the va-
lidity of the court order, he or she 
must obtain, and submit to OPM, a 
court order invalidating the court 

order submitted by the former spouse; 
and 

(vi) That, if he or she disagrees with 
the amount of the former spouse’s 
monthly benefits, he or she must ob-
tain, and submit to OPM, an amended 
court order clarifying the amount. 

(b) If OPM receives a court order ac-
ceptable for processing that is directed 
at an employee annuity but the em-
ployee has died, or if a retiree or 
phased retiree dies after payments 
from the retiree or phased retiree to a 
former spouse have begun, OPM will in-
form the former spouse that the em-
ployee, or retiree, or phased retiree has 
died and that OPM can only honor 
court orders dividing employee annu-
ities during the lifetime of the retiree 
or phased retiree. 

(c) If OPM receives a court order ac-
ceptable for processing that is directed 
at an employee annuity that is not in 
pay status, OPM will inform— 

(1) The former spouse— 
(i) That the court order is acceptable 

for processing; 
(ii) That benefits cannot begin to ac-

crue until the employee retires, or en-
ters phased retirement status; 

(iii) To the extent possible, the for-
mula that OPM will use to compute the 
former spouse’s monthly benefit; and 

(iv) That, if he or she disagrees with 
the formula, he or she must obtain, and 
submit to OPM, an amended court 
order clarifying the amount; and 

(2) The employee, separated em-
ployee, retiree, or phased retiree— 

(i) That the former spouse has ap-
plied for benefits under this subpart; 

(ii) That the court order is acceptable 
for processing and that OPM must 
comply with the court order; 

(iii) To the extent possible, the for-
mula that OPM will use to compute the 
former spouse’s monthly benefit; 

(iv) That, if he or she contests the va-
lidity of the court order, he or she 
must obtain, and submit to OPM, a 
court order invalidating the court 
order submitted by the former spouse; 
and 

(v) That, if he or she disagrees with 
the amount of the former spouse’s 
monthly benefits, he or she must ob-
tain, and submit to OPM, an amended 
court order clarifying the amount. 
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